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work taken (as in percentage of the whole) and the quality and
importance of the portion taken. The more used, the more likely it
is not fair use. Indeed, if a substantial portion of the original work
is copied, that evidences the value of the copyrighted work and its
resulting need for protection.

A user of copyrighted material should only copy the amount of

the original work that they reasonably require to make their point.
“If the [new] user only copies as much as is necessary for his or
her intended use, then this factor will not weigh against him or
her.” Kelly v. Arriba, 336 F.3d 811, 820-821 (9th Cir. 2002). If it
is nccessary 1o use a copyrighted work in its entirety to make the

resulting commentary, courts have found that weighs in favor of

fair use. Id. at 821.

But courts do not just look at the percentage of the copyrighted
work used in the new work-they also consider the particular
portion used. “Regarding the qualitative nature of the work used,
we look to see whether ‘the heart’ of the copyrighted work is
taken - in other words, whether the portion taken is the *most likely
to be newsworthy and important in licensing serialization’.”™ Elvis
Presley Enterprises, 349 F.3d at 630 (quoting Campbell, 510 U.S. at
586). If the new work copies only a tiny part - but

transformative new work is less likely to affect the market for the
original, increasing the chance of success of a fair use defense.

If the new work i1s commercial in nature, “the likelihood [of
market harm to the original] may be presumed. But if it is for a
noncommercial purpose, the likelihood must be demonstrated.™ Sony
Corp. of America v. Universal City Studios Inc., 464 U.S. 417, 451
(1984). Accordingly, the burden of proof as to this factor rests on the
defendant (the alleged copyright infringer) for commercial uses, but
on the copyright owner for noncommercial uses."

Courts do recognize that some market harm may come from fair
uses such as parodies or negative reviews — uses strongly protected
by the fair use doctrine — but that market harm does not work
against a finding of fair use. Campbell, at 591-392,

IV Examples of applications in film and television
As stated carlier, previous cases may provide guidance for
analyzing a potential fair use, but they should not viewed as
conclusive to any new set of circumstances. Fair use is a flexible
doctrine requiring a case-by-case analysis. The case law trends
devcelop continuously. especially with the rapid advances in

arguably the most important part - of the original
work, that may weigh against fair use.

Original and transformative new work is less likely

The new use of copyrighted photographs or  t0 affect the market for the on'ginal, increasing the
picces of art can pose a unique problem under  chance of success of a fair use defense.

analysis of the third fair-use factor, because ofien

photos or artwork are copied in their entirety.
Typically, the court will consider the weight of the other three
factors to determine whether a finding of fair usc is appropriate.

In considering the claimed fair use of an art piece, one
court looked at the standards used by the Library of Congress
regarding royalties owed by public broadcasting entities for the
use of published pictorial and visual works, Ringgold v. Black
Entertainment Television Inc., 126 F.3d 70, 77 (2nd Cir, 1997).
The Library of Congress distinguishes between a “featured”
use (full-screen or substantially full-screen for more than three
seconds) and “‘background” display (anything less than featured
usc). If the image is part of the background, and/or if it blurry or
barely (if at all) recognizable, then perhaps that should weigh in
favor of fair use. On the other hand, if the image is featured, and/or
is part of the display in part because of its recognizable quality,
those factors may weigh against fair use. 1d.”

D) FACTOR FOUR: The effect of the use upon the
potential market for and value of the copyrighted work

Courts often refer to the fourth fair-use factor as the most
important factor.'” This factor considers the ¢ffect that the new
use has on the copyright owner’s ability to exploit his or her
original work. “It requires courts to consider not only the extent
of market harm caused by the alleged infringer, but also ‘whether
unrestricted and widespread conduct of the sort engaged in by
the defendant... would result in substantially adverse impact on
the potential market for the original.™ Campbell, 510 U.S. at 590
(quoting Nimmer on Copyright, section 13.05[A][4]).

If the new work essentially replaces the original in the
marketplace and/or appeals to the same audience as the original,
it is less likely that a court will find fair use. An original and
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technology that allow for the sharing of works in a broader, faster
way than ever before.

A)Use of a copyrighted image as part of the set decoration

In Ringgold v. Black Entertainment Television Inc., 126 F.3d
70, 77 (2nd Cir. 1997), the creator of a work of art well-known
for conveying a part of the African-American experience sued a
television production company for using a poster reproduction of
her art in the set decoration for “ROC,” a sitcom series about an
African-American family, without paying her a royalty. In one
episode, the poster appears nine times for a combined total of
26.75 seconds. The defendants claimed the fair use defense and
the federal district court agreed, but the circuit court disagreed and
reversed the decision on appeal.

Under the first factor, the circuit court noted that the use of the
poster was not remotely transformative and in fact, it was used
“for precisely a central purpose for which it was created — to be
decorative.” 126 F.3d at 79. The lower court had weighed the first
factor in favor of the defendants because the poster was “incidental”
to the scene and defendants did not use the poster to get viewers,
The circuit court rejected that analysis, saying that it would “expand
fair use to permit wholesale appropriation of copyrighted art for [set
decorations for] movies and television.” 1d. at 80."

The district court had also weighed the fourth factor in the
defendants’ favor because the use in the TV show was not
likely to hurt poster sales and the artist had not claimed that her
ability to license the poster had been “negatively impacted.” The
circuit court said that the artist did not have to show a decline
in her licensing since the infringing use, she only had to show
a ““traditional, reasonable or likely to be developed’ market for





