











should endeavor to be as specific as possible in identifying
exactly what secret information is covered by the non-
compete.

2. United States
1) Nondisclosure/ Confidentiality Agreements: A
nondisclosure agreement (NDA) creates a confidential

Many agreements also require that the receiving party keep
the information sccret for a limited period of years. Five years
is a common length in American NDAs, but it's negotiable
between the parties.

2) Covenants Not to Compete: A non-compete prohibits an
employee from competing in the same business or industry
with his former employer or prohibits an employee from

servicing the same clients within that

The restriction is usually for a specified period of time
within a limited geographic area, and the norms vary

from jurisdiction to jurisdiction.

industry. The restriction is usually for a
specified period of time within a limited
geographic area, and the norms vary from
Jjurisdiction to jurisdiction. Courts don’t
favor contracts that restrain free trade, so

relationship between a person who has a trade secret and the
person to whom that secret is disclosed, whether employees or
not

A typical NDA includes the definition or scope of the
confidential information, usually in the form of a list of types
or categories of the information covered under the agreement.

Endnotes:

1.The Interpretation on the Application during the Trial of Civil
Cases on Unfair Competition, promulgated by the Supreme People’s
Court of PRC, effective Feb. 1, 2007, lists the following circumstances
that should be excluded from the scope of “business secrets:™ general
knowledge or known practices for those working in the technical
or economic lines; information relating only to the product’s size,
structure, material, parts, etc. that the public could easily ascertain
by looking at it after it enters the market; information that has been
disclosed in publications or other media, or demonstrated in public
reports or exhibitions; information that can be obtained by other public
channels; information that can easily be obtained without paying
certain prices.

2.This premise was set forth by Judge Cheng Yongshun in his book,
A Further Study of Trade Secret s Legal Features.

3. National Conference of Commissioners on Uniform State Laws (1979)
(amended 1985) at §1(4).

4. 1d. at §1(2).

5. 1d. at §1 Comment.

6.18 USC §1831(a) and 18 USC §1832(a).

7. Article 25, Unfair Competition Law.

8. See. c.g.. Ningobo Oriental Movement Ltd vs. Ningbo Yuanda
Co Ltd and Li Guogi (1999) (Individual defendant found liable for
infringement for stealing and using the plaintiff's trade secret, causing
plaintiff to suffer domages of more than RMB 1,000,000. The Ningbao
Dongjiang People’s Court sentenced the defendant to three years in
jail and a fine of RMB 200,000.)

9. National Conference of Commissioners on Uniform State Laws (1979)
(amended 1985) at §2,

10. /d. at §3 (a).

11, Id. a1 §3 (b).

12, 1d. at §4.

they tend to scrutinize non-competes fairly
closely to ensure that the agreement only reaches as far as
necessary to protect legitimate employer interests, not merely
to prevent fair competition. Non-compete agreements are
completely prohibited and unenforceable in California. Unlike
similar agreements in China, they do not require an employer
to compensate the employee during the non-compete term. [P

13.18 USC §1832(a)(5) and (b).

14. 18 USC §1831(a)(5) and (b).

15.18 USC §1834

16.18 USC §1836

17. See Judge Liu Yong of the Beijing First Intermediate People’s Court
(“[A] confidentiality agreement does not have a time limit, unless the
trade secret has been made known to other people or entered into the
public domain.”). See also Heilongjiang Paper Research Institute vs.
Xiao Huijun, Harbin Tiangao Hitech Co. Lid et al (1997 Mudanjiang
Intermediate People’s Court),

18. See Beijing Jianye Engineering Software Designing Institute
vs. Gao XNiaojun, Hu Hanjun, Chen Wei, er al (1998 Beijing Higher
People’s Court) (finding that although employers may enter into non-
compete agreements with its employees, the agreement at issue had
not provided the necessary economic compensation for the employees,
who were therefore not bound to honor the covenants).
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